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“Of the Countries Subject to the Laws of England” (Section 4 of the Introduction)

[...] Besides these adjacent islands, our more distant plantations in America, and elsewhere, are also in
some respect subject to the English laws. Plantations or colonies, in distant countries, are either such
where the lands are claimed by right of occupancy only, by finding them desert and uncultivated, and
peopling them from the mother-country; or where, when already cultivated, they have been either
gained by conquest, or ceded to us by treaties. And both these rights are founded upon the law of
nature, or at least upon that of nations. But there is a difference between these two species of colonies,
with respect to the laws by which they are bound. For it hath been held, that if an uninhabited country
be discovered and planted by English subjects, all the English laws then in being, which are the
birthright of every subject, are immediately there in force. But this must be understood with very many
and very great restrictions. Such colonists carry with them only so much of the English law as is
applicable to their own situation and the condition of an infant colony; such, for instance, as the general
rules of inheritance, and of protection from personal injuries. The artificial refinements and distinctions
incident to the property of a great and commercial people, the laws of police and revenue, (such
especially as are enforced by penalties,) the mode of maintenance for the established clergy, the
jurisdiction of spiritual courts, and a multitude of other provisions, are neither necessary nor convenient
for them, and therefore are not in force. What shall be admitted and what rejected, at what times, and

under what restrictions, must, in case of dispute, be decided in the first instance by their own provincial
judicature, subject to the revision and control of the king in council: the whole of their constitution being
also liable to be new-modelled and reformed by the general superintending power of the legislature in

the mother-country. But in conquered or ceded countries, that have already laws of their own, the king

may indeed alter and change those laws; but, till he does actually change them, the ancient laws of the
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country remain, unless such as are against the law of God, as in the case of an infidel country. Our
American plantations are principally of this latter sort, being obtained in the last century either by right
of conquest and driving out the natives, (with what natural justice | shall not at present inquire,) or by
treaties. And therefore the common law of England, as such, has no allowance or authority there; they
being no part of the mother-country, but distinct, though dependent, dominions. They are subject,
however, to the control of the parliament; though (like Ireland, Man, and the rest) not bound by any acts
of parliament, unless particularly named.

With respect to their interior polity, our colonies are properly of three sorts. 1. Provincial establishments,
the constitutions of which depend on the respective commissions issued by the crown to the governors,
and the instructions which usually accompany those commissions; under the authority of which,
provincial assemblies are constituted, with the power of making local ordinances, not repugnant to the
laws of England. 2. Proprietary governments, granted out by the crown to individuals, in the nature of
feudatory principalities, with all the inferior regalities, and subordinate powers of legislation, which
formerly belonged to the owners of counties-palatine: yet still with these express conditions, that the
ends for which the grant was made be substantially pursued, and that nothing be attempted which may
derogate from the sovereignty of the mother-country. 3. Charter governments, in the nature of civil
corporations, with the power of making bye-laws for their own interior regulations, not contrary to the
laws of England; and with such rights and authorities as are specially given them in their several
charters of incorporation. The form of government in most of them is borrowed from that of England.
They have a governor named by the king, (or, in some proprietary colonies, by the proprietor,) who is
his representative or deputy. They have courts of justice of their own, from whose decisions an appeal
lies to the king and council here in England. Their general assemblies, which are their House of
Commons, together with their council of state, being their upper house, with the concurrence of the king
or his representative the governor, make laws suited to their own emergencies. But it is particularly
declared by statute 7 and 8 W. lll. c. 22, that all laws, bye-laws, usages, and customs, which shall be in
practice in any of the plantations, repugnant to any law, made or to be made in this kingdom relative to
the said plantations, shall be utterly void and of none effect. [...]

“Of the Parliament” (Chapter 2 of Book 1: The Rights of Persons)

The power and jurisdiction of parliament, says Sir Edward Coke,_is so transcendent and absolute, that it
cannot be confined, either for causes or persons, within any bounds. [...]It hath sovereign and
uncontrollable authority in the making, confirming, enlarging, restraining, abrogating, repealing,
reviving, and expounding of laws, concerning matters of all possible denominations, ecclesiastical or
temporal, civil, military, maritime, or criminal: this being the place where that absolute despotic power,
which must in all governments reside somewhere, is intrusted by the constitution of these kingdoms. All
mischiefs and grievances, operations and remedies, that transcend the ordinary course of the laws,

are within the reach of this extraordinary tribunal. It can regulate or new-model the succession to the
crown; as was done in the reign of Henry VIII. and William lll. It can alter the established religion of the
land; as was done in a variety of instances, in the reign of king Henry VIIl. and his three children. It can
change and create afresh even the constitution of the kingdom and of parliaments themselves; as was
done by the act of union, and the several statutes for triennial and septennial elections. It can, in short,
do every thing that is not naturally impossible; and therefore some have not scrupled to call its power,
by a figure rather too bold, the omnipotence of parliament. True it is, that what the parliament doth, no
authority upon earth can undo: so that it is a matter most essential to the liberties of this kingdom that
such members be delegated to this important trust as are most eminent for their probity, their fortitude,
and their knowledge; for it was a known apophthegm of the great lord treasurer Burleigh, “that England
could never be ruined but by a parliament;” and, as Sir Matthew Hale observes, “this being the highest
and greatest court, over which none other can have jurisdiction in the kingdom, if by any means a
misgovernment should any way fall upon it, the subjects of this kingdom are left without all manner of
remedy.” [...]
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It must be owned that Mr. Locke, and other theoretical writers, have held, that “there remains still
inherent in the people a supreme power to remove or alter the legislative, when they find the legislative
act contrary to the trust reposed in them; for, when such trust is abused, it is thereby forfeited, and
devolves to those who gave it.” But however just this conclusion may be in theory, we cannot practically
adopt it, nor take any legal steps for carrying it into execution, under any dispensation of government at
present actually existing. For this devolution of power, to the people at large, includes in it a dissolution
of the whole form of government established by that people; reduces all the members to their original
state of equality; and, by annihilating the sovereign power, repeals all positive laws whatsoever before
enacted. No human laws will therefore suppose a case, which at once must destroy all law, and compel
men to build afresh upon a new foundation; nor will they make provision for so desperate an event, as
must render all legal provisions ineffectual. So long therefore as the English constitution lasts, we may
venture to affirm, that the power of parliament is absolute and without control.

Original Author Sort: Blackstone, William

Publication Date: 11765.00.00.##

Topic: Natural Law and Natural Rights in the American Constitutional Tradition

Subtopic: Colonial Roots

Publication Date Range: 1765-1769

Source URL: https://www.nlnrac.org/american/colonial-roots/primary-source-documents/commentaries

Page 3 of 3


https://www.nlnrac.org/american
https://www.nlnrac.org/american/colonial-roots
https://www.nlnrac.org/american/colonial-roots/primary-source-documents/commentaries
http://www.tcpdf.org

